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Many people have persuasively argued that law schools should
do more to teach students to become better legal writers.' Some
advocate that by doing more critical legal writing, students will
learn better how to think like lawyers.2 Others stress the centrality
* Associate Professor, Georgetown University Law Center. Copyright 1993 Angela
J. Campbell. I wish to thank Professors Jill Ramsfield, Douglas Parker, Naomi Cahn,
David Koplow, Carrie Menkel-Meadow, Steven Goldblatt and Wally Mlyniec, and the
participants in the Mid-Atlantic Clinical Theory Workshop, for their thoughtful comments. I also wish to thank Michael Hunseder and Gary Gross for their research
assistance.
I See, e.g., BarbaraJ. Cox & Mary Barnard Ray, Getting Dorothy Out of Kansas: The
Importance of an Advanced Component to Legal Writing Programs, 40 J. LEGAL EDUC. 351,
351 (1990); Mary Ellen Gale, Legal Writing: The Impossible Takes a Little Longer, 44 ALB.
L. Rav. 298, 300 (1980); George D. Gopen, The State of Legal Writing: Res Ipsa Loquitur,
86 MIcH. L. REv. 333, 355-56 (1987).
2 Kathleen S. Bean, Writing Assignments in Law School Classes, 37 J. LEGAL EDUC.
276, 280-81 (1987); Philip C. Kissam, Thinking (By Writing) About Legal Writing, 40
VAND. L. REv. 135, 153-70 (1987).
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of written communications in legal practice.'
Still others point to
4
writing.
legal
of
criticism
the widespread
In this Article, I suggest that law schools can help students become better legal writers by offering clinics that focus on teaching
advanced legal writing. Even in clinics where writing is not the primary focus, students are likely to do some writing.5 Clinicians in
such clinics may be able to use some of the techniques suggested in
this Article to help students become better legal writers.
The primary means I suggest for helping students improve
their legal writing is to incorporate insights from some legal research and writing professors, who in turn, apply many of the ideas
of the so-called "new rhetoricians." However, these concepts cannot be applied without modification.
There is a big difference between teaching legal writing in a
classroom setting and in a clinic. Legal writing teachers need not
be concerned that students produce a product that can actually be
used in representing a real client. The clinician, on the other
hand, has an ethical duty to ensure that the product produced
serves the client's needs.
The clinical teacher's dual role as a teacher and an attorney
representing clients thus creates a potential conflict.6 This conflict
3 Cox & Ray, supra note 1, at 353. A survey by one legal writing teacher found
that many lawyers spend over fifty percent of their time writing. 1 THERESA GODWIN
PHELPS, PROBLEMS AND CASES FOR LEGAL WRITING 2 (2d rev. ed. 1990). Moreover,
many decisions formerly made on the basis of oral presentations are now based on

written documents. See Paul Bergman, The War Between the States (of Mind): Oral Versus
Textual Reasoning, 40 ARK. L. REv. 505, 532 (1987).
4 Cox & Ray, supra note 1, at 353 n.7; Harry T. Edwards, The Growing Disjunction
Between Legal Education and the Legal Profession, 91 MICH. L. REv. 34, 63-65 (1992);
James Lindgren, Style Matters: A Review Essay on Legal Writing, 92 YALE L.J. 161, 164
(1982) (book review).
5 Several participants at the Mid-Atlantic Clinical Theory Workshop observed that
while their clinics did not focus on teaching legal writing, their students nonetheless
did a lot of writing. Professor Solomon's description of the Yale Homelessness
Clinic's handling of Savage v. Aronson illustrates how writing is an important part of a
clinical project. Robert A. Solomon, The ClinicalExperience: A Case Analysis, 22 SETON
HALL L. REv. 1250, 1253, 1261-63 (1992). He lists 26 pleadings that were filed in that
case. Id. at 1276. Writing is often included on the lists of skills taught in legal clinics.
See, e.g., Committee on the Future of the In-House Clinic, AALS Section on Clinical
Legal Educ., Final Report of the Committee on the Future of the In-House Clinic 1-4
(Aug. 1990), reprintedin 42 J. LEGAL EDUC. 508 (1992) [hereinafter Report on the InHouse Clinic]; David R. Barnhizer, The Clinical Method of Legal Instruction: Its Theoiy
and Implementation, 30J. LEGAL EDUC. 67, 78 (1979).
6 This conflict has been acknowledged and discussed in numerous articles and at
conferences. See, e.g., Joseph A. Barrette, Content in Context: A Process of Clinical Teaching and Learning, 14 OHIO N.U. L. REv. 45, 55-56 (1987); George Critchlow, Professional Responsibility, Student Practice, and the Clinical Teacher's Duty to Intervene, 26 GONZ.
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typically arises where a student is not providing what the clinical
teacher believes to be adequate representation. If the clinician
does not intervene, the client's interest may be jeopardized. But if
the clinician intervenes, intervention may deprive the student of
the learning associated with doing the work himself and may send
the message that students do not need to be responsible and work
hard.7
The Article suggests that this conflict can be reduced by adapting theories and techniques from the legal writing field. Specifically, it discusses how clinicians can help students improve their
legal writing by selecting an appropriate writing project, structuring the project, clearly identifying the purpose, audience and constraints, clearly communicating role expectations, and by giving
helpful feedback.
Both my belief that students benefit from taking a clinic that
focusses on teaching advanced legal writing and my suggestions for
teaching writing more effectively are shaped by my experience
teaching at Georgetown's Institute for Public Representation
(IPR). Because my clinical teaching experience may be somewhat
atypical, it may be useful to describe the program in some detail.
I.

THE INSTITUTE FOR PUBLIC REPRESENTATION

IPR provides an intensive clinical experience for twelve to
eighteen students each semester. Students work on their projects a
minimum of thirty-two hours per week (many work a lot more),
attend a weekly seminar, and participate in bi-weekly clinic meetings. Upon successful completion of the clinic, students receive
twelve credits and a letter grade.
IPR is set up as a public interest law firm. We usually represent public interest organizations, but we occasionally represent individual clients. In the over twenty years of its existence, IPR has
taken on a wide variety of projects, many of which have had a significant impact on issues of broad public importance.
In the last several years, we have concentrated in the areas of
communications law and policy,' civil rights, and environmental
law. Because of our Washington, D.C. location, many of our
L. REv. 415, 416-17 (1991); Peter T. Hoffman & Kathleen A. Sullivan, Conflict for the

Clinical Teacher, 1990 AALS National Clinical Teachers' Conference 33.
7 I have arbitrarily used the pronoun she to refer to the clinical supervisor or
teacher and he to refer to the student.
8 IPR began working in the communications area in 1981, when the Citizens
Communications Center, a public interest law firm with a ten-year history of advocacy
in communications law, merged with IPR.

656

SETON HALL LAW REVIEW

[Vol. 24:653

projects involve the federal government. However, we have also
been involved in state and local matters. Our projects have included different types of advocacy in many different fora, including federal district court litigation, appeals to the United States
Court of Appeals, participation in rulemaking proceedings of federal administrative agencies, testimony before Congress, and participation in local government proceedings.
The teaching staff consists of three faculty members and four
graduate fellows.9 We generally work in project teams consisting of
one or two students, a graduate fellow and a faculty member. Unlike some clinics where the students act as attorneys and the faculty
members act as consultants,'" our model is one of faculty and student collaboration. To be sure, our goal is to let the students take
on as much direct responsibility for the project as they can. However, because the projects tend to be complex, involve important
issues, and are unlikely to be completed within a single semester,
we do not simply turn over projects to the students. Rather, faculty
members maintain overall responsibility for projects and may play
active roles on the projects at times.
IPR students perform many different lawyering tasks: gathering facts; researching the law; analyzing cases, statutes, regulations
and proposed legislation; developing strategy; drafting memoranda, petitions, motions, briefs and other legal documents; meeting with clients; and making oral presentations. The particular
tasks performed by a student are determined by the nature and
stage of the project.
IPR has written documents setting forth project selection criteria and teaching objectives. We require that every project "provide
a worthwhile educational experience for the student.""' One of
9 The graduate fellows are recent graduates who have been carefully selected
from a large pool of applicants. They receive an LL.M in Advocacy upon completion
of a two-year fellowship. The IPR faculty members supervise the fellows' work carefully so that the fellows have an opportunity to improve their own lawyering skills. At
the same time, fellows play a major role in project development, work on projects
themselves, and supervise students. Over the two-year fellowship, fellows often develop sufficient expertise and skill to supervise at least some projects with little faculty
involvement.
Because most clinics do not have a similar fellowship program, I have assumed
for purposes of this Article that the clinician has a one-on-one relationship with the
student. Thus, I do not address the dynamics created by the additional layer of fellow
supervision.
10 See, e.g., Jane H. Aiken et al., The Learning Contract in Legal Education,44 MD.L.
REv. 1047, 1059-61 (1985) (describing model used at the Center for Applied Legal
Studies at Georgetown University Law Center).
11 IPR Project Selection Guidelines (on file with author). Other criteria include
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our goals is to provide each student with "a carefully evaluated
legal writing experience."1 2 Many projects require writing
designed to persuade an agency or court, such as an appellate
brief, petition for declaratory ruling, or comments in a rulemaking
proceeding. Other projects might require students to draft a memorandum analyzing legal issues or a letter identifying and evaluating strategies for a client.
Another consideration in project selection has been the interest and expertise of the senior staff. My area of expertise is communications law and policy. Thus, the projects I supervise typically
involve advocacy filings before the Federal Communications Commission (FCC) or appeals of FCC decisions to the United States
Court of Appeals."
When I started teaching at IPR in 1988, like many clinicians, I
had no prior formal training in teaching writing, or any other subject for that matter. In the first few semesters, I had the frustrating
experience of finding that many students, even ones who seemed
the importance of the issue to the public interest, whether other counsel are available
to handle the issue, the knowledge and interest of the faculty and fellows in the subject matter, and the extent and type of resources required. Id.
12 IPR Outline of Teaching Objectives 3 (Fall 1992). In this document, we
explain:
This is not necessarily a brief, but should be a reasonably lengthy piece
of legal analysis. The purpose (in addition to its use on the particular
project) is to improve the abilities of both those who are already competent and those whose skills are not well developed. In general, a student
should have the opportunity to revise a piece after it has been carefully
gone over by another attorney. This process of drafting, critiquing, and
redrafting is the core of the educational experience at IPR.
Id. Other experience which we provide our students include a carefully evaluated
legal research experience, and participation in decision-making on such matters as
evaluation of client goals, identification and analysis of the relevant law, choice of
forum and selection of strategy. Id. at 3-4.
13 Examples of advocacy projects from recent years include comments on rules
proposed by the FCC to implement the Children's Television Act of 1990, a petition
for rulemaking asking the FCC to require additional disclosures that "infomercials"
are commercial matter, a petition asking the FCC to reconsider its decision to no
longer require that broadcast stations selling ad time to one side on a ballot issue
make time available for opposing viewpoints, a brief filed in the D.C. Circuit arguing
that the FCC's grant of broadcast license applications where the applicant failed to
specify what programming it would air to serve community needs failed to serve the
public interest, and an amicus brief filed with the Supreme Court in Metro Broadcasting, Inc. v. FCC, 497 U.S. 547 (1990), arguing that the FCC's policies designed to
increase minority ownership of broadcast stations were constitutional. Examples of
non-advocacy projects include an analysis of whether the FCC's proposal to allow telephone companies to transmit video programming is consistent with the Cable Act of
1984 that was prepared for a consumer organization and an analysis of whether Philadelphia radio stations had complied with an equal employment opportunities provision prepared for a coalition of community groups.
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quite intelligent and hard working, were having difficulty producing written products that could be filed without major revision. Because making these revisions was impossibly time consuming for
me, and because I felt the students likewise found the process frustrating, I set about to find out how I could teach the students to
write better so that less revision would be necessary.
I could not find any materials that directly addressed my question. I did find materials about teaching in clinics. I also found
materials on teaching legal writing. In Part III of this Article, I try
to synthesize the concepts drawn from these two bodies of literature with my own teaching experience to suggest approaches to
teaching legal writing in a clinic. The Article should be viewed as
an exploration, and hopefully the beginning of a dialogue, rather
14
than a definitive "how to" article.
II.

ADVANTAGES OF TEACHING ADVANCED LEGAL WRITING IN A
LAW SCHOOL CLINIC

Clinics in general present a wide variety of learning opportunities for students not available in the classroom. In clinics, students
are forced to cope with a real life situation involving uncertainty
and complexity.1 5 Students have to apply their knowledge of different areas of substantive law, integrate substance and procedure,
and deal with interpersonal relationships. 6 Working on real cases
with real consequences also motivates students to learn and to do
their best. 7 Actual cases can provide data for the study and cri14 Earlier drafts of this Article have already stimulated some discussion among my
clinical colleagues at Georgetown and other law schools in the Mid-Atlantic area. I
have noted some instances where colleagues have told me that they do things differ-

ently. See infra, notes 77, 98, and 151. In so doing, I do not suggest that one way is
better than another. Rather, I think it is interesting to note variations. What is best
for any particular clinic will depend on what that clinic is trying to teach, and will
reflect trade-offs made between those pedagogic goals and efficiency.
15 Peter Toll Hoffman, Clinical Course Design and the Supervisory Process, 1982 ARiz.
ST. L.J. 277, 291.
16 See Eric S. Janus, Clinics and "ContextualIntegration": Helping Law Students Put the
Pieces Back Together Again, 16 WM. MrrCHELL L. Rxv. 463, 463 (1990). Janus argues that
live-client clinics should help students integrate the knowledge and skills learned in
class with their own values to become "effective, ethically grounded lawyers." Id. He

argues that because integration is not rules-governed, it must involve participation in
the work of lawyers. Id. at 474-78. Live-client clinics teach integration best because
they provide "a learning environment which is as complex, ambiguous, varied and
rich as 'real' law practice. Students experience the tensions and conflicting pulls of
the lawyer's work first hand and, from that experience, learn. They also learn from
their interaction with, and observation of, their supervisors." Id. at 477 (footnote
omitted).
17 See, e.g., Hoffman, supranote 15, at 291; Kenneth R. Kreiling, ClinicalEducation
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tique of issues involving professional responsibility18 and the legal
system in general. 19
Clinics that focus on writing offer the same opportunities as
other clinics. In addition, students are required to apply not only
their knowledge of substantive law, but they must apply what they
learned about legal writing.
Almost all law schools require first year students to take a
course in legal research and writing. Such courses typically instruct
students on the elements of good legal writing and require students to draft legal documents, such as an office memorandum
and an appellate brief.20 These drafting assignments are simulations because they do not involve actual client representation and
may even be based on a closed packet of information.2 '
Clinics offer students the opportunity to apply the skills they
have learned in class and through simulation to the challenges
presented by real cases. Some clinical teachers have argued that
this sequence of simulation followed by actual client representation provides the most desirable educational experience.22
The real world consequences of the clinic give students strong
incentives to improve their writing. Writing teachers have suggested that one reason many students do not write well in class is
2 3 Stuthat they place little importance on classroom assignments.
and Lawyer Competency: The Process of Learning to Learn From Experience Through Properly
Structured ClinicalSupervision, 40 MD. L. REV. 284, 287 (1981) (suggesting that anxiety,
if kept within reasonable bounds, is a powerful motivator).
18 Barnhizer, supra note 5, at 73-74.
19 Robert J. Condlin, "Tastes Great, Less Filling".- The Law School Clinic and Political
Critique, 36J. LEGAL EDUC. 45, 50-53 (1986).
20

See, e.g., JiL

J.

RAmsFIL,

SURVEY OF LEGAL RESEARCH AND WRITNG PROGRAMS

(1992); James A. R. Nafziger, Teaching Legal Writing in the United States, 7 MONASH L.
REv. 67, 73 (1980).
21 RAMsFrEu, supra note 20 (noting that in response to the question "What assignments are required in the legal research course," 51 out of 124 responded that they
used closed packet research and 39 responded that they used a combination of open/
closed packet research). A report issued by the American Bar Association has criticized moot court programs for, among other things, using "feigned cases for moot
court problems instead of actual records." Appellate Litigation Skills Training, The
Role of the Law Schools: Report and Recommendations of the Committee on Appellate Skills
Training,A.B.A. Jud. Admin. Div. III (Appellate Judges' Conference June 1985), in 54
U. CIN. L. REV. 129 (1985).
22 See, e.g., Hoffman, supra note 15, at 291-92; Ann Shalleck, Clinical Supervision
in Context: From A Case to A Vision 80-81 (1990) (unpublished paper presented to
Mid-Atlantic Clinical Workshop, Georgetown University Law Center, April 26, 1991).
Of course, simulated drafting exercises may also be used in the live-client clinic to
teach specific skills or provide additional opportunities for practice.
23 Jack Selzer, Exploring Options in Composing, 35 C. CoMPosrrITON & Comm. 276, 281
(1984).
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dents are more motivated to write when they feel that a task must
be accomplished and when they believe that their writing will be
taken seriously. 24 Both circumstances are present in a clinic focussing on legal writing.
Clinics also provide the opportunity for close faculty supervision of student work. 25 A clinic focussing on legal writing provides
an opportunity for students to receive detailed, specific feedback
on their writing.2 6 The role of feedback in helping students become better writers has been widely recognized.2 7 Students also
have multiple opportunities to draft and redraft a written document. Students benefit from repetition because it gives them an
opportunity to learn from earlier mistakes.28
Of course, students could receive detailed individualized comments on their writing and draft documents in an advanced legal
writing class with limited enrollment.2 ° While such courses are certainly desirable, they cannot provide the richness and complexity
presented by real cases. As Mary Ellen Gale observes: "Perhaps the
most elusive quality of good professional writing is its resolution of
the demands of a professional ethic and demands of a particular
client. The law may be stretched, but how far? The facts may be
30
dressed up, but how much?"
24 C.H. KNOBLAUCH & LIL BRANNON, RHETORICAL TRADrmONS AND THE TEACHING
OF WRITING

105-06 (1984).

25 Barnhizer, supra note 5, at 75; Hoffman, supra note 15, at 279-80.
26 Professor Kissam has observed that " [ c] linical education affords many opportunities for supervised student writings" and suggests that the need to teach students to
write critically provides an important justification for the expansion of clinics. Kissam, supra note 2, at 171-72. Student writings may be somewhat easier to critique than
oral performances. Deficiencies in a student's analysis may be more observable when
the student is required to convert thought processes into written form. Barnhizer,
supra note 5, at 110. Moreover, Hoffman notes that problems arise in clinics where
the supervisor is unable to directly observe the student's actions and has to rely on the
student's recollections, which tend to be distorted. Hoffman, supranote 15, at 294-95.
Of course, many clinics use audio or video tapes to capture and critique student
performance.
27 See, e.g., Norman Brand, Legal Wnitin& Reasoning & Research: An Introduction, 44
AiB. L. REv. 292, 296 (1980); Gale, supra note 1, at 329; Nancy Sommers, Responding to
Student Writing, 33 C. CoMpOsrrlON & COMM. 148, 148 (1982); James F. Stratman,
Teaching Lawyers to Revise for the Real World: A Role for Reader Protocols, 1 J. LEGAL WRITING INST. 35, 38 (1991).
28 Professor Hoffman observes that suggestions for improvement are most meaningful when a student has an opportunity to repeat the task until correct, as in the
case of drafting a document. Hoffman, supra note 15, at 298. In clinics focussing on
trial or appellate skills, students can benefit from multiple "moots" of an opening
statement or oral argument.
29 See Cox & Ray, supra note 1, at 357-60 (describing an advanced legal writing
course at the University of Wisconsin).
3o Gale, supra note 1, at 308 (footnote omitted). Many clinicians have also argued
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It is difficult to deal with certain issues except in the context of
a real case. For example, how can one determine whether a client
memo satisfies the client's needs if there is no actual client? Similarly, it is difficult to teach persuasive writing in the absence of an
actual audience to be persuaded.3 '
Another aspect of legal practice that is difficult to teach in a
classroom or to simulate effectively is how to deal with facts. In
appellate cases typically studied in classes, the facts are given. Similarly, in simulations, the facts are provided. But in clinical work,
students often are called on to go out and gather facts, determine
which facts are relevant, and present them in an effective manner.
They have the opportunity to see first hand how the facts shape the
arguments that can be made. They must consider how to present
facts to favor the client without being unfair or misleading. They
struggle with how to deal with adverse facts. They may also have
the opportunity to observe first hand how the initial presentation
of facts and framing of issues affect the later stages of a case.
Another important aspect of legal representation that cannot
be simulated effectively is the back and forth that occurs between
clients and students. In sharing outlines and drafts with clients,
students are faced with a myriad of questions requiring thought
and judgment. Should a particular point be added, deleted, toned
down or beefed up? What if the student disagrees with the client as
to the best course of action? What if the client is not sure what he
wants? What if different clients have different views?
In clinics, students not only learn to deal with clients, but to
work with a variety of other people including supervisors, other students, office support staff, and outside co-counsel. It is an important skill for students to learn how to respond to feedback in a
constructive way, instead of defensively. Moreover, working collaboratively on writing is a skill that can be learned in a clinic.3 2
The dynamics of these interpersonal relationships are difficult to
explore in a classroom.
that a live-client clinic provides a superior setting for teaching professional responsibility. See, e.g., Barnhizer, supra note 5, at 68.
31 Think, for example, of a letter to a congressional representative. It is:
persuasive in aim, not because of the strategies used in preparation, and
not because of its distinctive shape or features, but because of the context in which it occurs and the representative's inclination to take it
seriously. Once the letter is divorced from that context, judgments of
its persuasiveness become arbitrary.
KNOBLAUCH & BRANNON, supra note 24, at 27.
32 Susan Bryant, Collaborationin Law Practice: A Satisfying and Productive Processfor a
Diverse Profession, 17 VT. L. REv. 459, 461-62 (1993).
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In addition to dealing with other people, students in a clinic
may have to deal with their own emotions. They may have strong
personal views, either positive or negative, toward the projects on
which they are working. If a student strongly agrees with the client's position, he may be motivated to exert extra effort, but-may
have difficulty seeing and evaluating the arguments for the other
side. On the other hand, if a student disagrees with the client's
goal or believes that the desired outcome enjoys little support in
existing law,33 he may have difficulty formulating persuasive arguments. The interplay of these factors cannot be reproduced easily
in a classroom or simulation.
Thus, a clinic has many advantages over both the classroom
and simulations for teaching advanced legal writing. Students can
apply what they have learned in legal research and writing classes
to circumstances where the facts are not always clear, the law is not
predigested, real people must be interacted with and ethical questions are bound to arise. In clinics, students have the benefit of
individualized critique-where the critique really matters-and the
opportunity for improvement. Working on real cases may motivate
students to do their best work. Finally, clinics offer challenges not
available through simulation. Thus, a clinic focussing on legal writ34
ing offers significant learning opportunities for students.

III.

How

TO TEACH ADVANCED LEGAL WRITING IN THE LAW
SCHOOL CLINIC

To make the most of the opportunities presented by a clinic,
clinicians should be aware of recent theories on teaching legal writing, and teaching writing in general. Many of these theories can be
effectively applied in law school clinics to improve the teaching of
33 In a public interest practice, such as IPR's, the law (and amount of available
resources) is often heavily weighted against our clients. Many of our students find it
difficult to deal with this situation. It is quite different from a moot court problem
where there is some attempt to balance the two sides.
34 I am not suggesting that teaching legal writing should be the exclusive goal of a
clinic. The Association of American Law Schools (AALS) has identified nine teaching
goals for in-house live-client clinics. Report on the In-House Clinic, supranote 5, at I2. A clinic might combine that goal with other goals such as developing modes of
planning and analysis for dealing with unstructured situations; teaching means of
learning from experience; exposing students to the demands and methods of acting
in role; providing opportunities for collaborative learning; and providing the opportunity for examining the impact of doctrine in real life and providing a laboratory in
which students and faculty study particular areas of the law. Other goals such as instructing students in professional responsibility and critiquing the legal system may

arise in conjunction with particular writing projects or could be made the subject of
inquiry in the seminar component that many clinics offer in addition to case work.
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legal writing. However, because of the dual and sometimes conflicting roles of the clinical teacher, some of the theories developed
for classroom use must be adapted to the real world of the clinic.
A.

Recent Theories of Teaching Legal Writing

Views about how to teach writing have changed significantly in
recent years.35 Writing teachers traditionally focussed on writing as
a product. Adherents of the traditional view
believe that competent writers know what they are going to say
before they begin to write; thus, their most important task when
they are preparing to write is finding a form into which to organize their content. They also believe that the composing process is linear, that it proceeds systematically from prewriting to
writing to rewriting.
Finally, they believe that teaching editing is
36
teaching writing.
Professor Phelps, a legal writing teacher herself, has criticized legal
writing teachers for following this traditional approach.3 7 She states
that most legal writing teachers focus their attention on obtaining an
error-free product and the ABCs (accuracy, brevity and clarity) of
legal writing.3 8 She argues that most writing rules are actually rules
for revision that do not help 9students understand the writing process
3
or to write more effectively.
Phelps advocates that legal writing teachers should utilize the
concepts of the "new rhetoric."4" The label "new rhetoric" describes a
school of thought which developed in the late 1970s and early 1980s.41
New rhetoricians emphasize the process of writing rather than the
product.

42

35 In 1982, Maxine Hairston described the change as a "paradigm shift." Maxine
Hairston, The Winds of Change: Thomas Kuhn and the Revolution in the Teaching of Writing, 33 C. ComPosrroN AND COMM. 76, 76 (1982). While Professor Hairston has written about teaching writing in college, Professor Phelps has applied Hairston's
concepts to teaching legal writing. See, e.g., Theresa Godwin Phelps, The New Legal
Rhetoric, 40 Sw. L.J. 1089 (1986); Theresa Godwin Phelps, Writing Strategiesfor Practicing Attorneys, 23 GONZ. L. REv. 155 (1987/88).
36 Hairston, supra note 35, at 78. Others have similarly observed that the traditional model views writing as a product, while the new model views writing as a process. See, e.g., Helen Leskovac, Legal Writing and Plain English: Does Voice Matter?, 38
SYRACUSE L. Rv. 1193, 1198 (1987).
37 Phelps, The New Legal Rhetoric, supra note 35, at 1098.
38 Id.
39 Id.
40 Id. at 1098-99.
41 See generallyJames A. Berlin, Contemporary Composition: The Major Pedagogic Theories, in THE WRrTNG TEACHER'S SOURCEBOOK 47, 55-58 (Gary Tate & Edward P.J. Corbett eds., 2d ed. 1988) [hereinafter SOURCEBOOK].
42 Phelps, The New Legal Rhetoric, supra note 35, at 1094-95.
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New rhetoricians believe that students should be taught explicitly
to take into account the rhetorical situation when writing. 43 "New
rhetoric" borrows certain concepts from classical rhetoric, but is based
on an opposing philosophical perspective. Classical rhetoricians regarded human knowledge as essentially complete and stable. Thus,
[t]he purpose of discourse... was very simple: its moral imperative was to convey the truth in a verbal dress that would make it
attractively visible to particular audiences on particular occasions. Knowledge did not depend on this "articulation" for its
existence: the
"substance" of ideas preceded the "form" of their
44
expression.
By contrast, new rhetoricians believe that we are constantly searching
for knowledge, and that discourse is the means of both learning and
shaping knowledge. 45 Thus, "writing is the making of meaning....
the expression of human intelligence and imagination, not merely a
convenient packaging of preconceived thought, and certainly not a
mere social grace or job skill."46
New rhetoricians thus believe that writers discover what they want
to say as they are writing, 47 and that the writing process is recursive
rather than linear. 48 For example, it is only through writing that gaps
in the analysis come to light which in turn require additional research. Although writing may be divided into stages for purpose of
description, these stages overlap in practice. Some divide the process
into three stages: pre-writing, drafting and revision.4 9 Others divide it
into five: pre-writing, writing, rewriting, revising, and polishing."
Adherents of the "new rhetoric" believe that a good writer will
identify the purpose of the document, the audience, and any constraints at the beginning of a writing project.5 1 They measure the success of the document in terms of whether it has achieved the intended
purpose, has communicated to the intended audience, and has com43 Id. at 1095. According to Phelps, "[a] rhetorical situation encompasses those
entities, other than the writer, present when a writing is produced: (1) the exigence
(the urgency of the situation), the problem that needs to be solved; (2) the audience;
and (3) constraints (time, form and tradition, for example)." Id.
44 KNOBLAUCH & BRANNON, supra note 24, at 23.

45 Id. at 51-52.
46 Id. at 60-61.

47 Hairston, supra note 35, at 85.
48 Id. at 86.
49 See, e.g., Phelps, The New Legal Rhetoric, supra note 35, at 1095.
50 See, e.g., MARY BARNARD RAY & JILL J. RAMSFIELD, LEGAL WRITING: GETrING IT
RIGHT AND GETrING IT WRITTEN, 247-49 (1987).
51 Phelps, Writing Strategies, supra note 35, at 158.
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plied with the applicable constraints. 52
Much of new rhetoric is based on empirical research comparing
novice and experienced writers" and on reader reactions.54 The writing of the new rhetoricians is directed primarily at college English
teachers, not legal writing teachers. However, several recent books on
legal writing have adopted many of their ideas and approaches.5 5
B.

Role Conflicts Faced by Clinicians

Legal writing teachers typically review student drafts, comment
on what worked and what did not, and offer suggestions for revision. If a student does not follow through, the worst thing that can
happen is that he misses a valuable learning opportunity and his
grade may suffer. By contrast, a student's failure to follow through
in a clinic can have real world consequences for both the client
and the clinician.
Clinical teachers are charged with both teaching law students
and ensuring that clients are adequately represented. The duty of
competent representation is imposed by the rules of professional
conduct5 6 and student practice rules.57 Clinicians may also have
52

Hairston, supra note 35, at 86; Phelps, The New Legal Rhetoric, supra note 35, at

1096.
53 See, e.g., LINDA FLOWER & JOHN R. HAYs, The Cognition of Discovery: Defining a
Rhetorical Problem, in SOURCEBOOK, supra note 41, at 92, 94 (describing study of how
two groups of writers, one made up of college students who sought help with writing
problems and the other made up of writing teachers, approached assignment to write
an article about their job for a magazine).
54 Stratman, supra note 27, at 42.
55 See, e.g., PHELPS, Problems and Cases, supra note 3; RAY & RAMSFIELD, supra note
50; KRISTIN R. WOOLEVER, UNTANGLING THE LAW: STRATEGIES FOR LEGAL WRITERS
(1987).
56 For example, Rule 1.1 of the D.C. Rules of Professional Conduct states:
(a) A lawyer shall provide competent representation to a client. Competent representation requires the legal knowledge, skill, thoroughness,
and preparation reasonably necessary for the representation.
(b) A lawyer shall serve a client with skill and care commensurate with
that generally afforded to clients by other lawyers in similar matters.
D.C. CT. RuLEs OF PROFESSIONAL CONDUCT Rule 1.1 (1993). Rule 5.3 also requires
that a lawyer supervising a nonlawyer make reasonable efforts to ensure that the
supervisee's conduct is consistent with the professional obligations of the lawyer. D.C.
CT. RuLEs OF PROFESSIONAL CONDUCT Rule 5.3 (1993). See generally Critchlow, supra
note 6, at 425-26 (discussing rules of professional conduct bearing on clinical
supervisor).
57 Most student practice rules require the supervisor to assume professional responsibility for the student's work, assist the student as necessary, and be prepared to
supplement the student's work as necessary. See, e.g., lsr CIR. R. 46(111); 2D CIR. R
46(e)(2); D.C. CT. APP. R. 48(e); see also ABA MODEL RuLE RELATVE TO LEGAL ASSISTANCE BY LAW STUDENTS, § VI.B (1979); see generally Critchlow, supra note 6, at 422-23.
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legitimate concerns about their own reputations5" and that of their
law school.5 9
The following hypothetical illustrates what can happen with a
writing project in a clinic. The student is assigned to write an appellate brief. The first draft is not very good. It is difficult to follow, leaves out some key points, and is generally not very
persuasive. The clinician makes detailed comments on the draft,
discusses them with the student, and asks the student to revise the
draft. The second draft reflects some cosmetic changes, but is not
substantially improved. Because the brief is now due in two days,
the clinician feels that her duty to provide competent representation to the client requires that she rewrite the brief. The student
feels frustrated and demoralized. On his next assignment, he may
make even less effort because he feels that his work will not be
reflected in the final product.
In this scenario, the clinician's responsibility to the client took
precedence over the student's learning. Because of professional
responsibility to the client, the clinician acts to ensure the client is
not harmed. However, in reacting this way, she sacrifices the student's interests.
It does not have to happen this way. The rest of this Article
explores how the two goals of client representation and student
learning could be better accommodated. I suggest that the clinician can reduce such conflicts and enhance student learning by
selecting projects that are appropriate for teaching, breaking the
project into stages and establishing deadlines that permit multiple
drafts, helping students identify the rhetorical situation before they
start writing, clarifying respective roles and expectations, and providing feedback that motivates and enables the student to revise
the draft effectively.
C. Project Selection
Selecting projects appropriate for teaching advanced legal
writing will both enhance the success of the clinic and reduce po58 Many student practice rules require the supervisor to sign all documents filed
with the court. See, e.g., 4TH CIR. R. 46(a); U.S. Dist. CT. (D.C.) R. 117(b) (3) (v); D.C.
R. Crv. P. 101(e) (3) (D); D.C. R. CriM. P. 44-I(f)(3) (D). Where the student practice
rules do not apply, as in the case of memorandum to a client, the supervisor's name is
likely to appear on the writing to provide a contact for the client in the event that the
matter continues to be active after the student has left the program.
59 Hoffman & Sullivan, supra note 6, at 42.
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tential conflicts for the clinician.6" In a clinic that focusses on
teaching legal writing, the clinician should obviously seek out
projects that provide significant opportunities for student writing.
The clinician should further be concerned with selecting
projects that provide an appropriate level of difficulty. Although
the above hypothetical does not indicate the nature of the project,
the problem could have been that the project was simply too difficult for the student to handle.6 1 For example, if a project requires
a great deal of background knowledge to understand the issues,
the student may not be able to learn enough of the background to
really grapple with the issues.
On the other hand, if a project is too easy, the student will not
get the experience of discovering what he wants to say through
writing. Thus, some types of cases, such as those that primarily involve forms or only very short simple documents, may not provide
sufficient complexity or difficulty to force students to practice developing their ideas on paper.62 A good writing project should require students to grapple with what they really want to say and to
experiment with different ways of organizing material for effective
presentation.
Whether a project is too difficult for a student depends in part
on the student's abilities. Thus, in selecting projects at the outset
or in dividing up responsibilities, it is useful for the clinician to
have a sense of the student's strengths and weaknesses. Some clin60 Guidelines developed by the Committee on the Future of the In-House Clinic
require that:
casework experiences be sufficient to allow students the opportunity to
test out their skills, broadly conceived, in the context of the cases that

they are handling. The precise nature of the cases selected and the
appropriate student lawyering role in those cases will depend on the
program goals that the clinical program adopts.
Report on the In-House Clinic, supra note 5, at IV-10 to IV-11.
61 Bloch notes that extremely complex cases make it difficult for students to as-

sume significant responsibility for the representation, thus lessening their learning
opportunities. This problem may be avoided, however, "by assigning students manageable portions of complex cases and by choosing cases that are challenging but still
within law students' capabilities."

Frank S. Bloch, The Andragogical Basis of Clinical

Legal Education, 35 VAND. L. REv. 321, 352-53 (1982). While I agree with the idea of
assigning manageable portions of complex cases to students, it can be difficult because someone has to do the portions that are not manageable by students. Typically,
this task falls to the clinical instructor, who may find it difficult to handle this work in

addition to supervising students and performing the other functions expected of
faculty members. Another possibility is to work with co-counsel outside of the office.
62 See id. at 352 (arguing that most routine types of cases such as no-fault divorce
are not suitable for clinics because they not do not require serious legal work that will
cause student and faculty to engage in mutual inquiry desirable for learning).
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ics try to assess students' abilities as part of the application process,
and admit only students they think will be capable of doing the
work.6" Another technique is to give each student a short assignment (it could even be a simulation) at the beginning of the semester, and use the student's performance on that assignment to assess
the student's abilities.
With either method, there are significant risks of misassessment. 6 Nonetheless, acting on imperfect information is better
than acting on no information. At IPR, we try to match students to
projects that will challenge them without overwhelming them. If
we have underestimated a student's ability, it is always possible to
add responsibilities. It is more difficult to take responsibilities
away.
To some extent, the ability of students to handle complex matters is a function of available time. If the due date is far off or the
project has no externally-imposed deadline, a student may have
time to learn the law and facts necessary (this is part of pre-writing)
for him to successfully participate in a more complex project.
Thus, clinicians should select projects that allow enough time for
the student to learn the background necessary to participate in a
meaningful way.
In determining the amount of time a student will need to complete a project, the clinician should bear in mind the recursive nature of the writing process. The student will need time to respond
to feedback, conduct additional research, re-oufline and rewrite.
The clinician will need time to review the work carefully and to
provide thoughtful feedback.65
63 For example, Georgetown's Appellate Litigation Clinic requires students to submit writing samples as part of the application process.
64 One semester, we used a simulation involving both writing and oral questioning
to assess students' skills coming into the clinic. One student who performed well in
the simulation did not perform well on his projects because he was unwilling or unable to put forth the time and effort to do good quality work. I recall other students
who did not make a favorable impression at their initial interview, but who performed
very well. Students can, indeed it is the goal that they will, improve over the course of
the semester. Clinicians should take care not to categorize students too early in the
semester because of the well known phenomenon that a teacher's expectations can
influence student performance. On the other hand, clinicians need to work with
students at the level that they find them, and cannot reasonably expect that all students will come into the clinic highly skilled.
65 The clinician may develop techniques for commenting on drafts more efficiently. For example, I require students to include a table of contents (which can be
easily produced with word processing) because it makes it easier for me to assess overall organization and the use of headings. Professor Steven Goldblatt at Georgetown's
Appellate Litigation Clinic makes comments and suggestions on student's disks, and
transmits drafts back and forth using an electronic bulletin board. But even with such
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Although students are likely to need a significant amount of
time to produce high quality written products, I do not mean to
suggest that a clinic should limit itself to projects without deadlines. Having a project with a real-world deadline is a strong motivating force. Also, students need to learn to work within time
constraints and to manage their time efficiently.6 6 In sum, the clinician should select projects that have a significant writing component, are neither too simplistic nor too difficult, and have
deadlines that allow adequate time for critique and revision.
D.

Structuringthe Project

While the amount of time available for a writing project is an
important factor, a related factor is how that time is structured.
Many students have problems with time management.6 7 The clinician should help the student set a realistic schedule and insist that
he adhere to it. Setting a schedule not only makes it more likely
that the project will be completed on time, it may also reduce stress
on both the student and clinician.
In the above hypothetical, the project was structured to allow
for only two drafts. If the project had been structured so that the
student had more opportunities to revise smaller pieces of the
brief, the need for the clinician to rewrite the brief may have been
avoided.
Working backwards from the due date, deadlines should be
set for completing each stage-prewriting, writing, rewriting, revising and polishing-leaving some extra time at the end in case of
problems. If the project does not have an externally-imposed due
date, the clinician should establish a due date based on her estimate of how long a project should take.
Large or complex projects should be broken down into manageable pieces. For example, in the case of an appellate brief, separate due dates could be established for completing drafts of
different arguments and for the statement of the case.6
aids, the process of reviewing and commenting on student drafts is very timeintensive.
66 Gopen identifies time as the "most pervasive practical pressure" that hinders
lawyers' writing. Gopen, supra note 1, at 341.
67 Bean notes that students have trouble knowing how to start and tend to procrastinate; the result is often that they do not have enough time to do a good job or try
another approach. Bean, supra note 2, at 283-84. Neumann, the author of a legal
writing, textbook observes that the key to effective revision is to allow time between
drafts. Thus, he urges students to start early and work at regular intervals. RicHARD
K. NEUMANN, JR., LEGAL REASONING AND LEGAL WRITING 49 (1990).
68 For an example of how such interim deadlines might be set,

see RAY &

RAM-
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Establishing the deadline for the pre-writing stage is the one
that has caused me the most difficulty. Prewriting includes collecting and analyzing facts, formulating a preliminary issue statement,
making a research plan, taking notes on research, thinking and
outlining.6 9 Not having done the research myself, it is hard to estimate how much time it should take. On the one hand, I do not
want students to try to write before they have done enough research and thinking about the problem. On the other, I do not
want students to spend too much time over-researching or following unproductive lines of inquiry. I have concluded that it is best
to set a relatively short deadline, but to allow for extra time in the
event that additional research or fact gathering is needed.
Then there is the problem of how to review a student's completion of the prewriting stage. At later stages, there is a draft that
reflects the student's progress. Still, even in pre-writing the student
should be producing documents that the clinician can review and
use as the basis for discussion. One such document is the preliminary statement of the issue or issues. By having a student draft a
statement of the issue, the clinician can be sure the student is basically on track.
Most important, however, is the outline. With a fairly short
and simple piece of writing, sitting down to discuss what the student has discovered in his research and plans to write can substitute for an outline. But for writing of any complexity or length, I
find an outline to be essential.
Making an outline forces the student to focus on what is important. It also makes his thought process visible. That makes it
possible for us to discuss whether the organization is logical,
whether a different organization might be better, whether steps in
the argument are missing, and whether there is adequate support
for each step. It is more efficient to discuss these questions before
writing. While we might discuss the same questions again after the
first draft is written, at that point, the outline provides a useful
check.
When a student has difficulty drafting an outline showing the
arguments he intends to make and the support for each argument,
he will invariably have difficulty drafting the document. ConsFIrLD, supranote 50, at 248-49. By establishing interim deadlines for students to turn
in partial drafts, the clinician can get a sense of the students' strengths and weaknesses so that she may target future instruction. This technique also allows the student to continue working while the clinician is reviewing the draft, which can take a
lot of time, or is busy with other students.
69 RAY & RAMSFIELD, supra note 50, at 158.
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versely, once the student has determined the main points and the
support for each, it is much easier to break the writing down into
manageable pieces and to write efficiently. Many students resist
making outlines. It is true, of course, that there is no one correct
way to write." Rather, a continuum of writing styles may be identified. At one end, the writer develops a detailed outline before beginning writing and knows exactly what he wants to say before
setting pen to paper. At the other end, the writer may be unclear
about what he wants to say, but is able to clarify his thoughts by
engaging in "freewriting."71 If the student falls toward the "freewriting" end of the continuum, it may be better to have the student
do the outline after completing a rough draft. Thus, it is a good
idea to explore the student's work habits and preferences and to
take those into account in establishing deadlines.7 2
The clinician and student should consult and try to establish
mutually agreeable deadlines. The clinician may ask the student to
propose a schedule, and then review it for reasonableness and feasibility. Students tend to underestimate how long it will take them
to complete a stage, especially when it comes to revising and polishing. Once deadlines are established, it is important to insist that
students stick to them as closely as possible.
E.

Identification of Rhetorical Elements

In addition to establishing a schedule for completing the different stages of a project, rhetorical expectations should be identified and explored at the beginning of a project. Composition
audience,
theory tells us that good writers identify the purpose, the
73
project.
writing
a
of
outset
the
at
constraints
any
and
Flower and Hayes argue that "people only solve the problems
70 See George H. Jensen & John K. DiTiberio, Personality and Individual Writing
Processes, 35 C. COMPOSITION & COMM. 285 (1984); Jack Seizer, Exploring Options in
Composing, 35 C. COMPOSITION & COMM. 276, 279-81 (1984). Some people have suggested that different psychological types prefer different writing styles. Jensen & DiTiberio, supra at 288-98; see also Bryant, supra note 32, at 508 (footnote omitted)
(discussing how different people have different preferred ways of problem solving,
some written and others oral).
There are also different ways of making outlines. Compare WOOLEVER, supra note
55, at 47 (advising writing outlines using complete sentences), with RAY & RAMSFIELD,
supra note 50, at 130 (suggesting a less formal approach).
71 Peter Elbow advocates this style of writing. PETER ELBOW,WRITING WITH POWER
(1981).
72 For example, the student who prefers the freewriting approach will need to allow more time for revision.
73 See supra text accompanying notes 51-52.
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they give themselves to solve." 74 Thus, how the writer defines the
problem is critical.7 5 In a study comparing good and poor writers,
they concluded that good writers solve different problems. Good
writers both spent more time at the outset thinking about how they
wanted to affect their reader and their goals, and continued to develop their image of the reader and to refine their goals as they
wrote.7 6

The import of this research is that if we want our students to
be good writers, we should train them to pay attention to the rhetorical situation from the beginning. We can do this by discussing
the purpose of the project, the intended audience and the applicable constraints at the beginning of the project, as well as through77
out the project.
I suggest asking the student to write a short statement identifying the purpose of the writing, the intended audience and any applicable constraints, such as due date and page limitations. 78 This
statement provides the clinician with an opportunity to verify the
student's understanding of the rhetorical situation at the outset of
the project. 79 Once a draft is completed, the statement may be
used by the student for self-evaluation and by the supervisor for
& HAYES, supra note 53, at 93.
75 Id.
76 Id.
77 When a student is assigned a new project, I typically hold a very short meeting in
which I give a brief overview of the project and give or tell the student where to find
key materials to read. After the student has had a chance to read the materials, we
meet for a longer period of time. The purpose of the second meeting is to let the
student ask questions. If the student is hesitant to ask questions, I will ask him questions. In this meeting, I try to bring out and discuss the rhetorical situation. By having the student do some reading first, he can be a more active participant and ask
better questions.
One participant at the Mid-Atlantic Clinical Theory Workshop commented that
she never tells a student any background, because it would deprive him of the factfinding aspect.
78 Phelps suggests that before writing anything, the student should answer the following questions in writing:
1. What question(s) should this document answer?
2. What is my answer (no more than a few words)?
3. Who is my reader? Implications for word choices?
4. What is my reader's relationship to me?
5. How much does my reader know about the subject and my answer?
6. What is my reader's attitude about the subject and about my
answer?
7. What does my reader need to know to understand my answer?
8. Why am I writing this?
PHELPS, supra note 3, at 19.
79 This statement can also give the clinician an idea of the student's strengths and
weaknesses as a writer.
74 FLOWER
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critique. By focussing on purpose, audience, and constraints at the
outset, the clinician can both increase the likelihood that the student's work product will be used and teach the student techniques
for being more self-critical.
1.

Purpose

The student needs to understand the purpose or purposes of
the document before starting to draft it. Woolever identifies four
main purposes of legal writing: investigative questioning, objective
reporting, analyzing, and persuading.8 0 Clearly, the student needs
to know which type of writing is required.
But purpose also encompasses something more specific. For
example, the purpose of an affidavit may be to establish standing,
the purpose of comments may be to persuade an agency to adopt a
particular rule, or the purpose of a brief may be to persuade a
court to reverse an agency determination. The purpose of the document influences the selection of content, e.g., how much background to include, what facts to present, what arguments to make,
and what type of language to use.
Often, a document must serve more than one purpose. For
example, although the primary purpose of comments filed with an
administrative agency may be to persuade the agency to adopt a
new rule, a secondary purpose may be to build a record for appeal
in the event that the agency is not persuaded to take the desired
action.
In meeting with the student, the clinician should explore the
purpose or purposes of a document. Because the purpose of the
project may change as the result of research, factual developments
or client communications, this dialogue should be ongoing.
Not only do students need to know the purpose of the document before they start to write, but the clinician needs to know the
purpose to give appropriate feedback and to evaluate the writing.
Clinicians acknowledge the importance of knowing the student's
goal in evaluating student performance. Professor Hoffman cites
as an example a student asking open-ended questions in a deposition of an opposing party. He points out that if the purpose of the
deposition is discovery, such questions are appropriate. However,
if the deposition is being taken for introduction at trial, openended questions are not appropriate.8 1
supra note 55, at 19.
Hoffman, supra note 15, at 296; see also Nina W. Tarr, The Skill of Evaluation as an

80 WOOLEVER,

81
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A tenet of the new rhetoric is that the success of a document is
to be measured against whether it communicates the author's intended meaning.8 2 If the clinician and the student have been discussing the purpose all along, the clinician should be aware of the
student's purpose when she is commenting on the student's draft.
2.

Audience

At the outset of the project, the supervisor should also help
the student identify the intended audience or audiences. As with
purpose, the identity of the audience has implications for deciding
which facts to include,8 3 what arguments to make, what tone to
adopt,8 4 and what language to use.85
Woolever identifies four specific audiences that lawyers typically write for: 1) clients, 2) law office partners and associates, 3)
opposing attorneys, and 4) judges and courts.8 6 Each type of audience requires a different approach. Woolever suggests taking the
time to answer ten questions about the audience before beginning
writing." Woolever contends that by familiarizing oneself with the
Explicit Goal of Clinical Training,21 PAC. L.J. 967, 984-85 (1990) (example of how purpose will affect evaluation of a negotiation session).
82 See, e.g., Phelps, The New Legal Rhetoric, supra note 35, at 1096; KNOBLAUCH &
BRANNON, supra note 24, at 119-23. To illustrate how the failure to ascertain the student's purpose can lead to widely varying and inappropriate comments, Knoblauch
and Brannon describe an experiment in which they asked forty teachers to comment
on a student writing. Id. at 120-22. The student had written a closing argument for
the prosecuting attorney in the Lindbergh kidnapping trial. The student's intent was
to create sympathy for the Lindberghs by appealing to emotions. The teachers were
not told the writer's intent. Some of the teachers commented that the emotional
language showed the writer's immaturity. Others found the piece to represent a mature writer's spoof of a trial summation. Knoblauch and Brannon criticized both
groups for failing to consider the possibility that the student might have had a serious
intent to appeal to emotions. In fact, the summation actually delivered at the trial
made emotional appeals. Id. at 121. They concluded that the experiment showed
how teachers evaluate writing by comparing it to an "Ideal Text" that exists only in the
teacher's imagination. Id. at 120-21. For more discussion of the concept of an "Ideal
Text," see infra text accompanying notes 160-70.
83 One of the most common errors students make is to include everything they
have learned about the subject. As a result, the student includes more background
than is necessary. The other common problem with student writing is exactly the
opposite: the student assumes too much knowledge on the part of the reader.
84 For example, a letter written to a client will likely adopt a friendlier tone than
one written to opposing counsel. See generally WOOLEVER, supra note 55, at 30-33
(pointing out that audience and purpose together determine the appropriate tone).
85 Similarly, a letter to an unsophisticated client would probably employ simpler
language than a letter to a lawyer.
86 WOOLEVER,
87

supra note 55, at 11.

The ten questions are:
1. Who is the primary audience?
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audience, it is easier to make a connection, thus communicating
effectively."8
Clinicians can help a student familiarize himself with the target audience in a number of different ways. If the supervisor regularly practices before a particular agency or court, she might
assemble materials for the students that describe the audience.
The students may also be able to watch the agency or judge in action. Where the audience is a panel of an appellate court, the composition of which varies, the student can research the background
and previous opinions of the judges. If the audience is the client,
the student may be able to meet the client in person, or at least,
talk with the client by telephone.
Even when little information can be obtained about the intended audience, certain assumptions can be made about the
reader. Neumann has identified five characteristics of the "typical
reader" of a legal document. The typical reader: 1) wants exactly
the material needed for making a decision; 2) is busy and does
not want to read a document twice; 3) is aggressively skeptical and
will look for gaps or weaknesses; 4) is disgusted by sloppiness, imprecision and inaccuracy; and 5) is conservative about grammar,
style, citation form, and format.8 9 In the absence of conflicting,
specific information about the intended reader, this description
presents a reasonable way to conceptualize the audience."
Of course, it is true that different readers will respond differently to the same text.9 1 Readers of legal documents, however, are
likely to share certain expectations. 9 2 For example, legal argumen2. If there is more than one audience for the document, will you
need to concentrate on one at the expense of the other?
3. What is the audience's education level?
4. What knowledge of the law does the audience have?
5. If the audience is an attorney, what legal specialty does he or she
have?
6. What history does this audience have with similar legal matters?
7. Are there biases or prejudices present?
8. How many years of experience does the audience have on the job?
9. Under what circumstances will the audience read the document?
10. Are there any external pressures that might influence how the audience will interpret the document?
Id. at 11-12.
88 Id. at 11.
89 NEUMANN, supra note 67, at 48.
90 See WOOLEVER, supra note 55, at 12-16 (identifying typical characteristics of four
main types of audiences).
91 KNOBLAUCH & BRANNON, supra note 24, at 132.
92 Cf Paul T. Wangerin, A MultidisciplinaryAnalysis of the Structureof PersuasiveArgu-
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tation tends to follow certain patterns.9 3 One professor has gone
so far as to suggest a "recipe for the construction of legal
arguments. 9 4
Departing from the expected forms of legal writing may confuse the reader, create a negative impression, and fail to communicate the necessary information.9 5 The clinician is likely to have
greater knowledge than a student about the effect of the writing on
the intended audience.9 6 When in the clinician's view, the student
has failed to meet the reader's needs or expectations, the clinician
should point that out. Indeed, teaching students to write using the
form of argument and style of writing expected by the legal audience is a skill that we should be teaching in a clinic.97
ments, 16 HAR. J.L. & PUB. POL'Y 195, 200-09 (1993) (discussing expectations of audiences regarding the organization and structure of arguments).
93 One legal writing textbook identifies five patterns for organizing discussion or
argument: "(1) hierarchy of authority; (2) progression from general to specific; (3)
progression from fundamental to uncertain; (4) historical development; and (5) separation or consolidation of logical discussions or arguments." CHARLES R. CALLERoS,
LEGAL METHOD AND WRITNG 174-81 (1990).
94 Paul T. Wangerin, Skills Trainingin "LegalAnalysis": A Systematic Approach, 40 U.
MIAMI L. REv. 409, 472-77 (1986). His recipe is as follows:
I. Introduction
II. Facts
III. Applicable Statutes Support the Stated Answer
M. A Large Body of Case Law Also Supports the Stated Answer
V. The Decision in a Factually Similar Case Lends Additional
Support
VI. A Consistent Underlying Policy is Reflected in All of the Cases
and Statutes Previously Discussed
VII. Finally, This Underlying Policy Shows That Apparently Contradictory Cases Support the Stated Answer
VIII. Conclusion
Id. at 473.
95 Not only do readers have certain expectations about what a brief or a memorandum will contain, but according to Gopen, they expect certain structure within
sentences, paragraphs, and documents. Writing in the manner that readers expect
will reduce the effort required by the reader and minimize ambiguity. Thus, Gopen
advocates teaching what he calls "structural stylistics." Gopen, supra note 1, at 340-41,
357. For example, Gopen claims that much ambiguity and poor writing can be cured
simply by respecting readers' expectations that the verbs should follow closely after
the subject. George D. Gopen, PerceivingStructure, I-ARv. L. ScH. BULL. 27, 28 (1984).
96 However, this will not be true in all cases. For example, where the student has
been meeting with a client out of the clinician's presence, the student may have a
much better idea of the client's needs and expectations.
97 I do not mean that clinicians should be teaching students to write using
"legalese" or in the convoluted, pompous style often associated with legal writing.
Nor do I mean to imply that rules or conventions should never be broken. See Lindgren, supra note 4, at 186 (criticizing too strict reliance on rules of writing). I do
think, however, that students need to learn the rules and conventions first, and
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Constraints

In the context of legal writing, the word "constraints" refers to
such things as due dates, page limitations, citation form, and document format. While these constraints are fairly straightforward,
some may be unfamiliar to students. Again, the clinician should
teach students to ascertain the relevant constraints at the outset of
the project.
Although I do not believe in "hiding the ball" from students as
a general rule, I require students to look up procedural rules such
as the Federal Rules of Appellate Procedure, local court rules, and
agency practice rules, even if I think I know the answer. Not only
could I be mistaken, but students should develop the habit of
checking these rules. I also show students exemplars of whatever
type of document they are required to draft. For many students, it
is very helpful to see an example of what they are expected to produce. There is some risk that the student will mimic the exemplar
without thinking about how the exemplar applies to their case.9 8
But usually that risk can be avoided by discussing it with the
student.
In sum, the clinician should work with a student when he first
starts on a project to ensure that the student understands the purpose of the writing, knows the intended audience and is aware of
any constraints. Not only does the clinician teach important lessons about how to approach a writing project, but she increases the
odds that the student will produce written work that will serve its
intended purpose.

F. Intervention and Directiveness
As important as it is for students to be aware of the rhetorical
situation when starting their writing projects, they must also understand their own role in the clinic, particularly their relationship to
the supervisor and the client. Much of the learning in a clinic
takes place by the student assuming the role of the attorney. 99 The
clinician, however, maintains some degree of supervision over the
student's work on projects. Defining the relative roles and responshould deviate from the rules only when it serves the purpose of more effective
advocacy.
98 Georgetown's Sex Discrimination Clinic has specifically chosen not to provide
exemplars to students because they believe that it is important for students to work
through how a document should be drafted themselves by just relying on the rules
and the specifics of their case.
99 Anthony G. Amsterdam, ClinicalLegal Education-A 21st Century Perspective, 34J.
LEGAL EDUC. 612, 616 (1984); Hoffman, supra note 15, at 283-92.
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sibilities of the student attorney and the supervising attorney vis-avis the client will minimize conflicts between the pedagogic and
advocacy roles of the clinician.
The Association of American Law Schools Clinical Section Report on In-House Clinics notes that "[a] persistent issue for clinicians is the degree to which they should be directive or nondirective in their supervision of clinic students." 100 An overlapping
issue, also debated in the clinical literature, concerns the extent to
which the supervisor should "intervene" in the student's handling
of the case.' 0 '
According to some clinicians, the ideal situation occurs when
the student is solely responsible for client representation. In this
model, the teacher should "let go" in order for the student to take
full responsibility. 1 2 Adherents of this view express concern that
directive supervision may "detrimentally affect the learning process
by transferring responsibility for making decisions from student to
teacher.""0 3 Because they view learning from mistakes and self-dis100 Report on the In-House Clinic, supra note 5, at IV-6 to IV-7. The Report takes
no position, however, noting only that "the goals of clinical supervision should be
articulated in a self-conscious, reflective fashion that enables the clinical teacher to
make explicit choices about the form and substance of clinical supervision." Id. at IV7. See alsoJames H. Stark et al., Directiveness in ClinicalSupervision, 3 PUB. INTEREST LJ.
35 (1993) (reporting results of survey of clinicians' views on directiveness in clinical
supervision).
101 The debate over the extent to which clinicians should intervene is confusing in
part because different commentators use the term "intervention" to mean different
things. Some define intervention broadly. For example, Condlin defines clinical
practice instruction as "strategic intervention by law teachers in student performance
of lawyering tasks." Robert J. Condlin, Socrates' New Clothes: SubstitutingPersuasionfor
Learningin ClinicalPracticeInstruction, 40 MD. L. REv. 223, 223 (1981) (footnote omitted). See also Barrette, supra note 6, at 56 (suggesting that the student-teacher relationship presumes that the teacher must make strategic interventions to evaluate the
quality of the student's performance); Shalleck, supra note 22, at 187 (reasoning that
"all supervisory action is intervention"). Others use the term more narrowly. Critchlow, for example, distinguishes between supervision and intervention. He claims that
even strong criticism and directive supervision is not intervention unless it is palpable
to the client. Critchlow, supra note 6, at 419-20 & n.10. Hoffman & Sullivan note
that:
[s] upervision is inherently intervention, whether it takes the form of advice and guidance, or merely as a prod to the student's thoughtful introspection. However, most clinical teachers, when talking about
intervention, use the term in a more restrictive manner to indicate
those situations where the supervisor actually 'takes over' from the
student.
Hoffman & Sullivan, supra note 6, at 34.
102 See, e.g., Barrette, supranote 6, at 55; Michael Meltsner & Philip G. Schrag, Scenes
from A Clinic, 127 U. PA. L. REv. 1, 54 (1978).
103 Critchlow, supra note 6, at 419. See also Condlin, supra note 19, at 248 (criticizing clinical teachers for overuse of "persuasive" mode of teaching instead of "learning
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covery as crucial, they believe that clinicians should intervene
only
10 4
when necessary to avoid irreparable harm to the client.
Others hold a somewhat different view of the ideal relationship between clinician and supervisor. As described by Bloch:
In an actual client setting ....

the student and teacher are

forced to work together at every step in the case because crucial
decisions may have to be made at any time that could be critical
to the [client]. As a result, a co-counsel relationship develops
between the student and the teacher that continues throughout
the student's involvement in the case and offers the students opportunities for valuable learning experiences both at10expected
5
and unexpected moments during the representation.
Those advocating that the clinician take a more active role in the client representation see benefits for both the student and client. For
example, Peter Hoffman argues that, at least in the initial stages, students are not equipped to make decisions about their cases. Thus, he
recommends that clinicians make initial decisions in cases, provide
preliminary information to the student, and give specific instructions
as to what should be done, so that students do not become overwhelmed with anxiety and frustration."0 6 Hoffman and others note
that students learn from observing and modelling the supervisor's actions.' 7 Clients also benefit from the experience and judgment that
°8
the supervisor brings to bear on their case.'
In my view, the extent to which a clinician should intervene or
direct student work in general depends on a number of different factors, including the goals of the clinic, the complexity of the case, the
nature of the client's interest, and the student's preferences and ability. To teach writing effectively in a clinic, however, the clinician may
mode."); Hoffman & Sullivan, supra note 6, at 38-40 (raising pedagogical variables
implicated in intervention); Tarr, supra note 81, at 975 (suggesting that a supervisor
who takes over a case enables the student to be irresponsible).
104

Critchlow, supra note 6, at 427-28. Some also question the presumption that the

teacher's judgment about handling a case is superior to the student's. Id. at 428.
105
106

Bloch, supra note 61, at 346 (footnote omitted).
Peter Toll Hoffman, The Stages of the Clinical Supervisory Relationship, 4 ANTiOCH

L.J. 301, 304 (1986).
107 Id. at 305; MinnaJ. Kotkin, ReconsideringRole Assumption in ClinicalEducation, 19
N.M. L. REv. 185, 199 (1989) (arguing that some students have difficulty learning

from role assumption and would learn more from observing a clinician's
performance).
108 For example, Critchlow suggests that the clinician should intervene where intervention will "expedite resolution of the legal problem and save time, money and anxiety for the client." Critchlow, supra note 6, at 436-37. He further suggests that
intervention may be appropriate to "avoid the student's perception that it is acceptable to subordinate the client's interest to that of the student." Id. at 429.
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need to take a more directive or interventionist role than some clinicians find desirable in other contexts.
When I presented an earlier draft of this paper to a group of
clinicians, several people commented that they tended to be more interventionist with student writing, and that writing was somehow different."°
Several reasons were suggested. Because writing is
"memorialized," there is less tolerance for error in written than spoken communications. Because the outside world treats a brief with a
clinician's name on it differently than a student's oral argument, the
clinician may be more concerned about her reputation. The clinician
has more ego involved in writing because of "pride of authorship."
Some new rhetoricians also observe that writing is different from
speaking. Nancy Sommers points out that the "possibility of revision
distinguishes the written text from speech." l ° Janet Emig identifies
eleven ways in which writing differs from speech."' One is that
"[w]ith writing, the audience is usually absent; with talking, the listener is usually present."12 She also suggests that "[p]erhaps because
there is a product involved, writing tends to be a more responsible
and committed act than talking.""' a Whether these perceived differences (and there are obviously many similarities as well) justify greater
intervention by clinicians merits further exploration.
The fact that the audience is not typically present for writing suggests that the least directive approach to student writing-just leaving
the draft as is-not only may be harmful to the client, but probably
will not help the student either. Although, in theory, the student
should discover and learn from his mistakes, the likelihood of this
occurring where there is no audience present is not that great. By the
time the intended audience reads and responds to the document, the
student is likely to have completed the clinic. For example, it may
take months or even years for a court to decide an appeal. Thus, if a
brief does not effectively communicate to the judges, that fact may not
109 Mid-Atlantic Clinical Theory Workshop, September 25, 1992, held at Columbus
School of Law, Catholic University of America, in Washington, D.C. The survey conducted by Stark et al. similarly found that while a large majority of clinicians favored
nondirective supervision of initial client interviews, most adopted a more directive
approach to student writing. Stark et al., supra note 100, at 44. The reasons they cite
for the different treatment closely parallel those stated above Id. at 52.
110 Nancy Sommers, Revision Strategies of Student Writers and Experienced Adult Writers,
in SOURCEBOOK, supra note 41, at 119, 120 (criticizing linear model because it is based
on speech, thus de-emphasizing the possibility of revision).
111 Janet Emig, Writing as a Mode of Learning, in SOURCEBOOK, supra note 41, at 85,
87.
112

Id.

113 Id.
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be discovered while the student is still in the clinic. Of course, even
when the outcome of the case is learned, it is difficult to know how
much the outcome was determined by the quality of the writing or by
other factors.
In contrast, it may be easier for a student to discover and learn
from his mistakes in an oral performance. For example, the student
can analyze the transcript or videotape of an interview to see if he
elicited the needed facts, and if not, why not. Similarly, in a trial, the
ruling or verdict certainly provides some indication of the success of
the student's efforts.' 14 At an appellate argument, the judges' questions often provide some indication about the effectiveness of the
communication.
In the case of writing, then, the clinician should, at a minimum,
provide feedback on how the judge or other intended audience is
likely to respond to the document.1 15 Because "most students find it
difficult to imagine a reader's response in advance and to use such
responses as a guide in composing," teachers should "comment on
student writing to dramatize the presence of a reader, to help our
1 16
students become such a reader themselves."
Because writing is more subject to revision than speaking, collaboration is easier and more common with writing. When collaboration
works well, it can lead to a better work product.1 17 In fact, one clinician observes that the diversity of perspectives resulting from collaboration can be invaluable when "giving the writer feedback on whether
the written communication persuades the reader." '
On the other
hand, the common practice of "writing by committee" has been identified as one of the reasons that legal writing is difficult to read. 1 a
Whether it is beneficial or detrimental to good writing, it is clear
that collaboration is a common practice in legal writing. It is more
difficult for oral performances to be collaborative, and thus more awkward for the clinician to intervene in the student's performance.
114 See, e.g., Shalleck, supra note 22, at 142-52 (providing an example of lessons to
be drawn from a trial).
115 Where the document is addressed to a client, of course, the client can also provide feedback. Because the feedback comes directly from the intended audience instead of from the clinician as a proxy for the audience, this kind of feedback can be
particularly valuable.
116 Sommers, supra note 27, at 148.
117 Bryant, supra note 32, at 461, 469.
118 Id. at 473 (citing Kenneth A. Bruffee, CollaborativeLearning and the Conversation
of Mankind, 46 C. ENG. 635, 642 (1984)).
119 Gopen, supra note 1, at 341-42. See generally Mary Twitchell, The Ethical Dilemmas
of Lawyers on Teams, 72 MrqN. L. REv. 697 (1988) (describing collaboration among
lawyers in litigation contexts).
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Thus, one might expect a clinician to intervene more often in student
120
writing than in student oral performances.
Another factor favoring intervention in a writing project is that
such intervention is less likely to damage the student's relationship
with the client. Much of the concern about intervention involves situations in which the supervisor directly intervenes in the student-client
interaction, thus depriving the student of authority with respect to the
client. 121 Intervention by the clinician in the student's writing is less
likely to harm the student's relationship with the client because either
12 2
the client will expect such intervention or will be unaware of it.

Some clinicians distinguish between intervention in the planning
stage and intervention in the performance stage, finding intervention
in planning to be desirable:
If our original definition of intervention is correct, i.e., the supervisor assuming the duties of representation, then the supervisor assuming some role in the planning stage is necessarily a
form of intervention whether directive or non-directive. While
there may be disagreement over whether directive or non-directive supervision is more appropriate, most clinical teachers
would agree that intervention during the planning stage is inherent in clinical teaching and not only necessary, but
desirable. 123
In a clinic that focuses on writing, with the multiple drafts it entails,
the line between the planning and performance stages is blurred, and
thus, greater intervention by the clinician might be expected.
Finally, the shift to viewing writing as a process rather than a
product, 124 has led legal writing teachers to conclude that to teach
students effectively, they should intervene in the writing process.' 2 5
Thus, clinicians who teach writing may also need to intervene in the
writing process.
Whatever style of supervision a clinician decides to adopt, it is
important that she communicate her expectations to students. Dis120 Learning to work collaboratively may be an explicit educational goal of a clinic.
See supra text accompanying note 32. Professor Bryant argues that collaboration can
be taught and should be taught in law schools. Bryant, supra note 32, at 461, 485-91.
She identifies three models of collaborative work: the collaboration model, the input
model, and the parallel model. Id. at 491-98.
121 Critchlow, supra note 6, at 420; Hoffman & Sullivan, supra note 6, at 37.
122 Critchlow identified client expectations as one of the variables relevant to the
clinician in deciding whether to intervene. Critchlow, supra note 6, at 431.
123 Hoffman & Sullivan, supra note 6, at 39.
124 See supra part III(A).
125 See, e.g., Selzer, supra note 23, at 276; Phelps, The New Legal Rhetoric, supra note
35, at 1092, 1096.
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cussion of roles and expectations should occur at the beginning of the
clinic and throughout the semester as needed.12 6 If the supervisor
clearly communicates her expectations, students are more likely to
meet those expectations and feel satisfied with their clinical experience. If, for example, the student is not forewarned that the supervisor will make extensive comments on drafts that may require
significant rewriting, the student may resist making such changes and
12 7
feel that his work has little value.
Similarly, students need to be forewarned that the clinician has
little control over what will happen. Unlike a simulation, the clinician
supervising real cases often cannot know how the facts will develop,
what the research will uncover, what arguments need to be made or
how arguments can best be structured. The process of developing arguments involves a certain amount of trial and error. By warning students that the clinician does not know all the answers, students will be
encouraged to take a more active role, and may be less frustrated
when they try something, either on their own or at the clinician's suggestion, and it does not work.
Defining and communicating role expectations is not easy. Not
only does it take time, but it can be stressful.' 28 Moreover, it is impossible to establish absolute rules because whether and how much the
supervisor will intervene depends on a number of different variables.
At a minimum, however, the clinician can discuss general considerations with the students. I suggest that the clinician use both the orientation or seminar and individual or group meetings to discuss roles
because they are so important.
126 Several clinicians have stressed the importance of these initial communications.
See, e.g., Barnhizer, supra note 5, at 108; Barrette, supra note 6, at 56; Kreiling, supra
note 17, at 312.
127 One legal writing teacher tells her students:
It is unlikely that anyone will ever have read your papers with as much
care as I do. Whatever else you may feel after getting my comments, you
are unlikely to feel neglected. However good your paper is, you are
likely to get extensive comments from me. It is important that even the
best students know how much further they could develop their analyses.
The extensiveness of my comments should be taken not as a sign of my
displeasure, but as a sign of how engaged I've become in your work and
as an indicator of how rich are the opportunities for further
exploration.
Pamela Samuelson, Good Legal Writing: Of Orwell and Window Panes, 46 U. Prrr. L. REv.
149, 168 (1984).
128 One study of how lawyers at law firms work in teams found that surprisingly little
discussion of roles and responsibilities takes place. Twitchell, supra note 119, at 719,
729. The author of the study suggests that despite the benefits perceived to flow from
increased communications, lawyers tend to limit communications because communication takes time and increases stress. Id. at 765.
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Having communicated her expectations, the clinician should
take care to act in a consistent manner. 129 Many clinicians have
pointed out the undesirable effects of incongruence between what clinicians say and do. ° For example, Nina Tar cites as the "classic example" of incongruence the supervisor who tells the student that he is
responsible for writing a brief, but then spends the weekend rewriting
the brief.'
She points out that the supervisor's action enables the
13 2
student to be irresponsible.
In sum, in a clinic in which teaching legal writing is a primary
educational goal, the clinician's role is likely to be somewhat more
directive or interventionist than in other types of clinics. But whatever
role the clinician decides to adopt, it is important that she establish a
clear understanding with the students at the outset of the clinic and
act consistently with that understanding.
G.

Feedback

Once the student has begun working on a project, the clinician's most important role is to provide feedback. Many legal writing teachers have observed that feedback on student drafts is
crucial.13 3 But surprisingly little has been written about what kind
of feedback is best. Should the type of feedback depend on the
stage of the writing process? Should it be "directive" or "facilitative?" How honest should the supervisor be with work that in her
view is not very good? In short, what kind of feedback can maximize student learning while ensuring competent client
representation?
1.

Tailoring Feedback

As discussed above, the writing process can be broken down
into five stages-prewriting, writing, rewriting, revising, and polish129 I do not mean to imply that roles cannot change or evolve during the course of
the clinic. Indeed, I would expect that as students gain experience and the clinician
learns more about their abilities, the students would take on greater responsibilities.
See, e.g., Hoffman, supra note 15, at 309.
130 See, e.g., Condlin, supra note 19, at 274; Kreiling, supranote 17, at 302 n.59; Tarr,
supra note 81, at 975-97.
131 Tarr, supra note 81, at 975.
132 Id. Tar also notes that the anger and resentment that the supervisor will feel
about having to do the student's work damages the relationship between them and
can affect future learning. Her suggested solution is for the supervisor to help the
student set short term goals so that the student is able to complete the work himself.
Id. at 975 n.25.
133 See. e.g., Gale, supra note 1',
at 329; Stratman, supra note 27, at 38.
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ing.13 As discussed above, the first stage typically concludes with
an outline.1 3 5 The next four stages should result in first, second,
third and final drafts. In practice, however, more drafts are often
required due to the recursive nature of the writing process. Students will need to do more drafts if the issues are particularly complex or their skills are in need of improvement. On the other
hand, the stages may be collapsed on a relatively straightforward
project.
In the initial draft, the writer writes for himself, trying to put
his ideas into words so that he has something to work with. 3 6 In
the rewriting stage, the writer should clarify what he wants to say.
As one author of a legal writing text advises, rewriting is necessary
to make the product useful.
The amount of understanding reflected in the final draft is
many, many times the amount that surfaced in the first draft
because the writing process and the thinking process are inseparable, each stimulating and advancing the other. When you try
to write clearly and precisely about an idea, you discover how
much of it you do not understand, and then you
begin wrestling
13 7
with the writing and thinking simultaneously.
Another aspect of rewriting is to move from writer-centered writing to reader-centered writing."3 8 In other words, the writer should
focus on what the reader needs to know to understand what he is
saying. This typically involves addressing large-scale organization and
logic.

13 9

The revising phase concentrates on small scale organization, including transitions, paragraph structure, sentence structure, word
choice, readability, checking accuracy and style. 14 In this phase, it is
generally most efficient to start with the largest unit (e.g., organization) and end with the smallest unit (e.g., word choice). At the polishing phase, the writer is concerned with spelling, punctuation,
grammar, citation form, and the overall appearance of the
See supra text accompanying note 50.
See supra note 69 and accompanying text.
136 RAY & RAmSFIEL, supra note 50, at 246. Because "writing is a creative act, not a
critical one," Ray and Ramsfield recommend writing the entire document without
stopping to correct errors. Id.
134
135

supra note 67, at 47.
supra note 3, at 6-8. See also RAY &

137 NEUMANN,
138 PHELPS,

RAmSFIELD,

supra note 50, at 184;

Woolever, supra note 55, at 17.
139 RAY & RAmsFIELD, supra note 50, at 184-86 (providing a checklist for checking
content and large-scale organization).
140 Id. at 183-84 (providing a useful checklist for revising).
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14 1

The supervisor should tailor her comments to the stages in the
revision process.' 42 At the rewriting stage, she should point to breaks
in logic, disruptions in meaning, or missing information. 4 ' The goal
at this stage is to engage students with the issues and to help clarify
144
their reasoning.
The clinician should dramatize the presence of the reader.'4 5
Novice writers may be able to identify faults in others' writing, but
often have difficulty seeing their own. 1 46 Thus, it may be helpful to
have students read and provide feedback on each other's drafts at the
revising stage. 147 In most cases, however, the clinician will be in a better position to dramatize the presence of the ultimate audience and to
48
discover problems with the legal or factual analysis.'
Correcting usage errors or editing the text at the rewriting stage
Id. at 153.
Professor Kissam similarly urges faculty members commenting on student papers, briefs and other writings to change their approach to commenting on first
drafts. Drawing on the theory of Peter Elbow that a first draft should emphasize the
creative process, while the second draft should emphasize the critical process, he
urges faculty members to read first drafts in the role of a "coach" rather than an
"evaluator." Kissam, supra note 2, at 168-70. Coaching entails
willingness to contribute as many ideas as she can to the subsequent
writing of the second or final draft, her willingness to even construct a
new outline of a paper that merely is suggested by a student's first draft,
and more generally, her willingness to tolerate the "creative mess" that
freely written first drafts can so often involve.
Id. at 169 (footnote omitted).
143 Sommers, supra note 27, at 155.
141
142

Id.
145 See supra text accompanying note 116.
144

Stratman, supra note 27, at 39.
Utilizing student readers can help reduce the burden on the clinician. The use
of student readers is frequently touted as a strategy for improving legal writing. See,
e.g., Kissam, supra note 2, at 164-65; Phelps, The New Legal Rhetoric, supra note 35, at
1096. The clinicians at Georgetown's Center for Applied Legal Studies perceive major benefits in peer review and have all of their students work in teams.
148 Where students are working together on the same project, however, they are
usually in a better position to make substantive comments on each other's work.
Although we have not explicitly incorporated peer review at IPR, I have had students
working on the same project review each other's drafts with beneficial results in terms
of their own learning and the quality of the written product. This kind of teamwork,
however, can make it difficult for the supervisor to evaluate and grade separate
contributions.
At IPR, we also have graduate fellows who review student drafts. Sometimes the
fellow and the faculty member have conflicting views on how a draft could be improved. For some students, the conflicting feedback provides a valuable learning experience because it graphically demonstrates how a document can affect different
readers differently, and shows that no single best way of writing a document exists.
For other students, the conflicting feedback causes anxiety and confusion.
146
147
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is counterproductive for several reasons. First, it sends the message to
students that it is more important to have a document that is written
"correctly" than to have a document with clearly thought out arguments. 4 9 Second, students need to be disabused of the notion that
their first drafts can simply be polished up in order to be finished. 50
Finally, revising text that is likely to be changed or eliminated in the
15 1
next draft wastes both the supervisor's and student's time.
As the student progresses to the revising and polishing stages, the
clinician can turn her attention to small scale organization and to details. Student readers can provide valuable assistance at the polishing
2

stage.15

Regardless of the stage in the process, to be constructive, feedback should be specific. 15 3 Writing teacher Nancy Sommers has studied how college teachers comment on papers and found that "most
teachers' comments are not text-specific and could be interchanged,
rubber-stamped from text to text."1 5 4 For example, students are commanded to "be precise," "be clear," and "think more about what they
are thinking about."1 55 She argues that students have problems interpreting such vague directives and that text-specific comments better
156
enable students to make appropriate responses.
2.

Directive v. Facilitative Feedback

Knoblauch and Brannon describe the difference between directive and facilitative commenting as
the degree of control over choices that the writer or the teacher
retains. In directive commentary, the teacher says or implies,
"Don't do it your way; do it this way." In facilitative commentary,
the teacher says or implies, "Here's what your choices have
149

Sommers, supra note 27, at 150.

150
151

Id. at 151, 154.
Id. at 154-55. There are some arguments against this approach. For example,

Professor Steven Goldblatt, who directs Georgetown's Appellate Litigation Clinic, expects students to put all drafts, after the first, into final form. He wants to encourage

the students to complete and edit their own work before they turn it in. Once they
give him their "best" draft, he then shows them how they can take their work even
further. He also does not want to send the message that details are unimportant.
152 For example, I sometimes ask students to proofread and cite-check each other's
work. It is very useful at this stage to have a fresh set of eyes check a document.
153 See, e.g., Hoffman, supra note 15, at 296; Kreiling, supra note 17, at 299; Report
on the In-house Clinic, supra note 5, at IV-7.
154

Sommers, supra note 27, at 152.

155

Id. at 152.

Id. at 153. For example, the comment that a draft is "poorly organized" is not
very helpful. Rather, the clinician should articulate what it is about the organization
that is illogical or confusing.
156
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caused me to think you're saying-if my response differs from
your intent, how can you help me to see what you mean?"15 7
They stress that the difference is not merely between making state158
ments or asking questions, or between being positive or negative.
Rather it is a matter of attitude.1 59
Knoblauch and Brannon see facilitative commenting as a means
for teachers to avoid imposing their "ideal text" on students. By the
term "ideal text" they mean the practice of assuming, without asking,
what the student's purpose is, and then criticizing the student for failing to match the teacher's view of how to best achieve that purpose. 6 °
They urge writing teachers to begin instead "with an implicit trust in
the writer's choice-making and with a concern to discover the writer's
intentions rather than automatically preempting them with personal
concerns."' 6 ' They argue that if teachers would only adopt "an essentially receptive rather than essentially evaluative reading posture,"162
students would be more motivated to revise their work and the
teacher's comments would be more helpful for revising.' 6 3
In urging "facilitative feedback," Knoblauch and Brannon are
writing about teaching writing in a college classroom rather than in a
law school clinic. Facilitative commenting can be a powerful technique for providing feedback on writing in a clinic. However, it is not
always possible or desirable to follow a facilitative approach in a clinic
with real deadlines and clients.
First, while Knoblauch and Brannon criticize writing teachers for
using an "ideal text," that criticism may have less force in a law school
clinic. Unlike the English teacher of a college class, the clinician is
likely to know the student's purpose. As described above, the purpose
of the writing should typically be the subject of an on-going dialogue
Where the clinician is unsure of
between the clinician and student.'
157 KNOBLAUCH & BRANNON, supra note 24, at 129.
158 Id.
159 Id. The distinction between directive and facilitative

comment is similar to the
distinction made by Robert Condlin between persuasive and learning modes. As described by Condlin:
The persuasion mode is a response to ambiguity in which a person is
concerned primarily with asserting or developing his own conception of
the meaning of the ambiguity. The learning mode is a response in
which a person is concerned more with investigating, understanding,
and clarifying the ambiguity in an interdependent fashion.
Condlin, supra note 101, at 231 (footnote omitted).
160 KNOBLAUCH & BRANNON, supra note 24, at 120.
161 Id. at 122.
162
163
164

Id.
Id. at 122-23.
See supra part III(E) (1).
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a student's purpose, however, it makes sense for the clinician to ask
the student.
Second, the concept of an "ideal text" may also have more validity
in legal writing than in other types of writing. Indeed, Knoblauch and
Brannon acknowledge the necessity of learning how to write in conventional forms or genres, such as business letters, critical essays, or
legal briefs and have no objection to teaching students to write in
those forms "provided that they have a developed capacity to write in
the first place, an ability to think well in language, and provided they
have some reason to learn a particular form." 165 These prerequisites
1 66
should be present in a law school clinic.
Interestingly, Knoblauch and Brannon conclude that the writing
class may not be the best place to teach writing in professional genres:
"Instead, a course in that field may be the place to introduce the pertinent genre-the lab report, the legal brief the critical essay-because
there the constraint has obvious value as a communicative ritual
among professional equals."' 6 7
Research by Flower and Hayes also suggests that experienced
writers store information about rhetorical problems in the form of
"stored problem representatives." 16 Experienced writers are likely to
have a large number of complex stored representations. 169 Because a
clinician is likely to have had more experience writing and reading
legal documents of various types, she will have a greater repertoire of
"stored problem representatives" at her disposal. I think it is appro165 KNOBLAUCH & BRANNON, supra note 24, at 30-32.
166 Because law students generally have to write well to be admitted to law school in

the first instance, and also have taken legal research and writing during their first
year, most students will have an ability to think well in writing. However, at IPR, we
occasionally get students who do not, and it does present a difficult problem for the
clinician.
167 Id. at 33 (emphasis added). In teaching at IPR, I have found that the traditional
genres have value. For example, requiring students to write a memorandum in the
traditional format, i.e., to go through the steps of posing the issues, answering the
questions, stating the facts, and discussing their answers, see, e.g.,
CALLEROS, supranote
93, at 140-41, makes it easier for me to assess the completeness and correctness of
their analysis.
Of course, using the traditional memo format does not solve the more important
question of how to organize the analysis presented in the memo. But, even there,
students can be guided by the expectations of legal readers. For example, often
there are "threshold" issues that legal readers expect to be addressed at the outset.
While I do not mean to suggest that there is only one correct way to organize analysis
or argument, some ways are more expected, and thus usually easier to follow than
other ways. See supra text accompanying notes 92-95.
168 FLOWER & HAYES, supra note 53, at 96. They cite a thank you note as an example. Id.
169 Id.
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priate for clinicians to share 1these
"stored problem representatives,"
70
or "ideal texts" with students.
Third, while Knoblauch and Brannon's urging of implicit trust in
the student's choice-making is appropriate where the student decides
the purpose of the writing, factors other than student choice strongly
influence the purpose of a writing in a law school clinic. For example,
the client's goals and objectives must figure prominently in determining the purpose. While the clinician can endeavor to create a situation in which the student correctly ascertains the client's goals, she
cannot defer to the student's identification of the client's goals if she
believes that the student is mistaken.
A fourth difficulty with facilitative comments in a clinical context
is that Knoblauch and Brannon concede that when the teacher makes
facilitative comments, the second draft will not necessarily represent
an improvement over the first draft.17 1 When a client's interests are at
stake, it would be inconsistent with the clinician's professional responsibilities to file a revised document that was worse than the earlier
draft, or had not improved to some minimal level of competence.
A final difficulty with Knoblauch and Brannon's concept of an
empathetic reader is that it may simply be at odds with much legal
writing. As Gopen points out, one of the difficulties with legal writing
is that the writer typically faces a hostile audience:
When a doctor writes an article for a journal or a report on a
patient, the audience tends to spare no pains in trying to interpret the prose as the author intended. But when a lawyer writes,
who is the audience?-a senior partner, who will play the devil's
advocate in order to ensure its combat readiness; a judge, who
will subject it to comparisons with the brief on the other side; or
worst of all, an opposing counsel who, fully cognizant of what
the author intended, will spare no pains to demonstrate
that it
1 72
might not, indeed cannot, mean that very thing.
170 One way to do this, as noted supraPart III (E) (3), is by making exemplars available to students.
171 They argue that "once student writers have pursued worthwhile meanings

through successive drafts, assisted by readers' personal reactions to the coherence,

value, and communicative effectiveness of their developing discourses, their efforts
have been successful by definition." KNOBLAUCH & BRANNON, supra note 24, at 132-33.
They also point out that because different readers have alternative views of texts, they
will also have different views about what constitutes "improvements." Id.
172 Gopen, supra note 1, at 340. Of course, not all legal audiences are hostile. For
example, as Woolever, points out, the law partner or associate is not typically hostile.
WOOLE, R, supra note 55, at 13-14. I find that I am less critical when reading a memorandum than persuasive writing, and that this may account in part for my perception,
shared by at least some of my colleagues, that students are much better at drafting
memoranda than they are persuasive documents.
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While an empathetic reader may better motivate students to revise their work, students must learn to write for a hostile audience. If,
as Sommers (who is another proponent of facilitative response)
claims, "we comment on student writing to dramatize the presence of
a reader,"173 clinicians face a delicate task. On the one hand, we must
simulate that "hostile" legal audience; at the same time, we want to
avoid destroying the student's motivation. One way for the clinician
to deal with this tension is to comment empathetically on early drafts,
but to comment in the role of the intended audience (making it clear
to the student that she is acting in role) on later drafts.
In sum, facilitative feedback can be useful, but is not appropriate
in all situations. Facilitative comments are most helpful at the rewriting stage because they can assist the student in re-thinking his arguments and in imagining the effect his text is likely to have on the
intended audience. Facilitative comments provide greater motivation
for students to try something different in the next draft. 174 Conversely, directive comments at the rewriting stage "encourage students
to believe that their first drafts are finished drafts .... and that all they
need to do is patch and polish their writing."'
Another factor governing the choice of directive versus facilitative
comments may be the preferences and maturity of the student. Professor Richard Delgado, who has written numerous law review articles,
states that he prefers "directive" editing by law review editors instead
of polite questions.1 76 This comment suggests that for some people,
"directive" commenting can serve the same purpose as facilitative
commenting, that is, to force the author to rethink what he was trying
to say and why what he wrote may not communicate his intended
meaning to the reader.
173

Sommers, supra note 27, at 148.
supra note 24, at 122-23, 126. Studies show that stu-

174 KNOBLAUCH & BRANNON,

dents who revise produce better work. It is the willingness to revise and the nature
and extent of revision that distinguishes skilled from unskilled writers. Brooke K
Horvath, The Components of Written Response: A Practical Synthesis of Current Views, in
supra note 41, at 268, 270.
175 Sommers, supra note 27, at 151. Knoblauch and Brannon explain that the one

SOURCEBOOK,

problem with directive comments is that
students will tend to make only the limited textual changes that directive responses elicit..... An inexperienced writer's natural tendency is
to restrict revising to changes that minimally affect the plan and order
of ideas with which she or he began, readily making only those adjust-

ments that involve least pressure to reconceive or significantly extend
the writing already done.
KNOBLAUCH

&

BRANNON,

supra note 24, at 130.

Richard Delgado, How to Write a Law Review Article, 20 U.S.F. L. REv. 445, 453
n.12 (1986).
176
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Unfortunately, many students do not respond in this way. Instead, they dutifully make the changes the supervisor "wants" without
regard to whether the changes clarify the intended meaning or improve the document. The clinician can and should forewarn students
that she expects them to respond actively to suggested changes. 1" It
is also useful to ask the student whether he prefers one form of feedback over another. Where the student has no preference, the clinician may have more success in forcing students to engage actively in
the rewriting process by making comments that are facilitative.
A mix of facilitative and directive comments is generally most
helpful at the revision stage. The supervisor should consider whether
she really wants the student to rethink an aspect of the writing, in
which case facilitative comments are more appropriate, or to make a
specific change, in which case directive comments are more appropriate.1 78 At the polishing stage, directive feedback (e.g., "make heading
style consistent") is both efficient and appropriate.
When the clinician makes directive comments, she should avoid
imposing her idiosyncracies on the student. As a general rule, the
clinician should not suggest or make changes unless she can articulate
a reason for the change. "It sounds better to me" is not a sufficient
reason. Rather, the clinician should be able to relate suggested
changes either to the rhetorical situation or to generally accepted
1 79
rules of composition and style.
177 Students should be told to consider whether suggested changes make the document better, are consistent with what the student was trying to do, whether they misstate the facts or law, and whether making the change may require other changes.
They should be discouraged from automatically making changes indicated, but rather
encouraged to view comments as highlighting problem areas requiring revision or
further discussion. See Samuelson, supra note 127, at 168.
178 While directive feedback can be made to appear to be facilitative, to do so is not
helpful and may even confuse the student. For example, materials included in a presentation to the Georgetown Faculty by Professor Ramsfield, list typical "prescriptive"
comments and suggest "facilitative" alternatives. JillJ. Ramsfield, Commenting on "A"
Seminar Papers: Making the Right Decisions, App. D (Nov. 11, 1992). They suggest
that instead of marking "passive voice," the teacher ask: "Who or what is performing
the action here? Why do you focus on the object of the verb?" This example troubled me because I fail to see how the facilitative version provides any more help to the
student. In either case, the student should respond by asking himself if there is a
good reason to use the passive voice. But by asking a question, the clinician suggests
that no correction is needed. I think that it is misleading because the clinician is
unlikely to be prompted to ask the question unless the active voice would be preferable, as it is in most cases. See CALLEROS, supra note 93, at 207-09.
179 I have found LEGAL WRITING: GETTING IT RIGHT AND GETTING IT WRITTrEN by
Mary Barnard Ray and Jill J. Ramsfield to be a useful resource for rules of style and
usage. See supra note 50. Other good books for this purpose are Richard C. Wydick's
PLAIN ENGLISH FOR LAwYRs (1979) and Joseph M. Williams' STYLE: TEN LESSONS IN
CLAxrv & GRACE (2d ed. 1985). Most legal writing textbooks also discuss the ele-
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Many clinicians have pointed out that for feedback to be effective, it must be honest. 8 0 If clinicians are not honest in their evaluation, how can students discover their weaknesses and work to
improve them?
While I agree that feedback should be honest, I also think that
clinicians should take care not to overwhelm or discourage students, particularly ones who are having a lot of difficulty. As Kreiling points out, successful feedback depends on two factors: the
quality of the feedback and the receptiveness of the student.'
To help make students more receptive to feedback, the clinician should be generous with praise. It is always possible to find
something that the student has done well; often, very much will be
done well. As supervisors, we may tend to focus on the problems
and forget to mention what is good. We should tell students what
we like about what they did to provide positive reinforcement and
encouragement.
Moreover, the clinician should not feel that she has to point
out every problem. A student can absorb only so much at one
time. Both clinicians and writing teachers have recognized that at
times, a supervisor may withhold feedback to avoid overloading the
student.18 2 Thus, when confronted with a draft with multiple
problems, the supervisor should ask herself whether she can ignore
some aspects to concentrate on the most important problems.1 8 3
As discussed above, the clinician should avoid correcting usage and proofreading errors on early drafts. 8 4 Even at the editing
phase, the clinician need not mark all instances of problems.
Rather, where the clinician observes a persistent problem, such as
wordiness or overly complex sentences, she can point out some ilments of good writing. See, e.g.,

CALLEROS,

supra note 93, at 200-47;

PHELPS,

supra note

3, at 9-18.

180 Condlin, supra note 19, at 269; Hoffman, supra note 15, at 296-97; Kreiling,
supra note 17, at 299.
181 Kreiling, supra note 17, at 329.
182 Id. at 300, 329; Horvath, supra note 174, at 272 ("Too much comment is
counterproductive; too many helpful remarks serve finally to confuse, frustrate, and
depress students unsure which aspects of their prose most need attention but quite
sure they will never write well.").
183 As Horvath notes, tolerance for error must be "cultivated." Horvath, supra note
174, at 270. It is often difficult for clinicians who have been trained to proofread
carefully. I find it difficult to refrain from correcting typographical errors and misspelling. I have minimized the problem somewhat by requiring students to use the
"spell check" function on the word processor.
184 See supra text accompanying notes 149-51.
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lustrative examples, discuss with the student how he might revise
those passages, and ask the student to find and revise other instances of the problem on his own. This technique has the advantage of helping the student be more self-reflective, while reducing
the burden on the supervisor.
In sum, feedback on writing should be designed to help students revise effectively. Facilitative comments are best where rethinking or reworking is indicated. Directive comments are better
when the clinician wants a specific change made, which typically
occurs in later drafts. Text specific comments are also more helpful than vague, interchangeable comments. By tailoring comments
to the stage in the writing process, clinicians can avoid overwhelming students and increase the likelihood that the students will be
able to ultimately produce a product that reflects both their learning and meets the client's needs.
CONCLUSION

Clinics can help students improve their ability to think as lawyers and communicate effectively in writing. When students enter
the clinic, they typically have had some experience with legal writing in a first-year class. A clinic allows them to apply their classroom learning to real cases, with all of their complexity and
uncertainty. Because in a clinic the students' actions have real consequences, students are motivated to put forth their best efforts.
Students also have the opportunity to receive detailed, individualized feedback on their writing and to react to that feedback by producing subsequent drafts.
At the same time, reconciling the pedagogic needs of students
with the demands of clients presents challenges for clinicians. Clinicians can teach more effectively and minimize role conflict by
selecting appropriate projects, structuring projects so that students
have opportunities to revise their work, teaching students to pay
attention to the rhetorical situation, clearly defining and communicating the clinician's and student's role, and providing feedback
on drafts that is tailored to the writing process and the student's
needs.

